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COMMUNITY ASSOCIATION OF NEW YALETOWN

PETITIONER
AND:
THE CITY OF VANCOUVER and
THE DEVELOPMENT PERMIT BOARD
RESPONDENTS
AMENDED PETITION TO THE COURT
ON NOTICE TO:

City of Vancouver

Legal Services

453 W. 12t Avenue
Vancouver, B.C. V5Y 1V4

AND TO:

Development Permit Board
453 W. 12th Avenue
Vancouver, B.C. V5Y 1V4

AND TO:

Brenhill Developments Limited
19th Floor

885 West Georgia Street
Vancouver, BC V6C 3H4



AND TO:

The Attorney General for the
Province of British Columbia
PO Box 9290

Victoria, B.C. VBW 9]7

This proceeding has been started by the petitioner(s) for the relief set out in
Part 1 below.
If you intend to respond to this petition, you or your lawyer must

(a) file a response to petition in Form 67 in the above-named registry
of this court within the time for response to petition described below,
and

(b) serve on the petitioner(s)
(i) 2 copies of the filed response to petition, and

(ii) 2 copies of each filed affidavit on which you intend to rely at
the hearing.

Orders, including orders granting the relief claimed, may be made against you,
without any further notice to you, if you fail to file the response to petition
within the time for response.

Time for response to petition
A response to petition must be filed and served on the petitioner(s),

(a) if you were served with the petition anywhere in Canada, within 21 days
after that service,

(b) if you were served with the petition anywhere in the United States of
America, within 35 days after that service,

(c) if you were served with the petition anywhere else, within 49 days after
that service, or

(d) if the time for response has been set by order of the court, within that
time.

(1) | The address of the registry is:

The Law Courts
800 Smithe Street
Vancouver, B.C. V6Z 2E1




(2) | The ADDRESS FOR SERVICE of the petitioner is:
c/o Baker & Baker, 1708-808 Nelson Street, Vancouver, BC V6Z 2H2
Fax number address for service (if any) of the petitioner: 604-681-3504

E-mail address for service (if any) of the petitioner: nbaker@bakerbaker.ca

(3) | The name and office address of the petitioner’s lawyer is: Nathalie Baker,
Baker & Baker, 1708-808 Nelson Street, Vancouver BC V6Z 2H2

Claim of the Petitioner

Part 1: ORDERS SOUGHT

The petitioner applies for the following orders:

2. Adeclaration that the City of Vancouver’s public hearing held on July 16, 2013
relating to the rezoning of 508 Helmcken Street and the adoption of bylaw No.
10870, a bylaw to amend Zoning Bylaw 3575, is ultra vires section 566 of the
Vancouver Charter;

3. A declaration that the City of Vancouver failed to disclose relevant documents
and information at the July 16, 2013 public hearing relating to the rezoning of
508 Helmcken Street, as required by s. 566 of the Vancouver Charter.

4. A declaration that the City of Vancouver’s failure to provide relevant information
and documents at the public hearing relating to the rezoning of 508 Helmcken
Street violated the principles of procedural fairness;

5. A declaration that the Council violated the principles of procedural fairness by
accepting additional submissions and comments from the public after the close
of the July 16, 2013 public hearing.

6. A declaration that the City of Vancouver’s public hearing process relating to the
adoption of By-law No. 10865, a Bylaw to amend Downtown Official
Development Plan Bylaw No. 4912, was contrary to section 566 of the Vancouver
Charter and violated the principles of procedural fairness;

7. A declaration that Council’s March 11, 2014 decision to rezone 508 Helmcken
Street to permit a maximum FSR of 17.19 and a building height of 320 ft. is
contrary to the Downtown Official Development Plan (DODP) and the Downtown
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South Guidelines (excluding Granville Street);

8. A declaration that the Development Permit Board’s August 12, 2013 decision to
approve Development Permit Application No. DE416775 relating to 1099
Richards Street is contrary to section 3.13 of the DODP and is ultra vires.

9. A declaration that Council’s February 19, 2014 decision to endorse the
development permit board’s August 12, 2013 decision is ultra vires.

10. An order quashing Council’s decision made on March 11, 2014 to adopt Bylaw
No. 10870, a bylaw rezoning 508 Helmcken Street to CD-1 (562);

11. An order quashing Council’s decision made on February 4, 2014 to adopt By-law
No. 10865, a Bylaw to amend Downtown Official Development Plan Bylaw No.
4912.

12. An order quashing the decision of the Development Permit Board made on
August 12, 2013 to approve Development Application DE416775 relating to
1099 Richards Street;

13. An order quashing Council’s decision made on February 19, 2014 permitting an
increase in density from 5.0 to 7.01 FSR at 1099 Richards Street.

14. An order guashing DE 416775 issued by the City on May 28, 2014.
15. Costs to the petitioner;

16. Such other orders as this Honourable Court deems just.

Part 2: FACTUAL BASIS

1. The Petitioner, the Community Association of New Yaletown (“CANY"), is a non-
profit society incorporated under the Society Act, RSBC 1996, c. 433 and has its
head office at #316-1082 Seymour Street, Vancouver, B.C. V6B-1X9.

2. The respondent, the City of Vancouver (the “City”), is a municipality incorporated
pursuant to the Vancouver Charter, S.B.C. 1953, c. 55 as amended, with a business
address of 453 West 12t Avenue, Vancouver, British Columbia, V5Y 1V4.

3. The respondent, the Development Permit Board, is created by bylaw and has a
business address of 453 West 12t Avenue, Vancouver, British Columbia, V5Y
1V4.

4. CANY is non-profit society consisting of volunteers residing in the New Yaletown
neighbourhood, which is located in the Downtown South Area of Vancouver
(“New Yaletown”).

5. CANY’s Constitution sets out its purposes as follows:

The Community Association of New Yaletown is a non-profit, community-
based organization that represents the interests of residents, businesses, and
property owners in the downtown Vancouver neighbourhood of New



Yaletown. Our aim is to enhance the quality of life, the character and the
livability of our neighbourhood, and to build connections within our
community. We accomplish this through community engagement and by
working to ensure that changes to our neighbourhood are aligned with our
community's interests.

. On March 13, 2013 the City of Vancouver held an open house regarding a
proposed development at 508 Helmcken Street (“508 Helmcken”), located in
New Yaletown.

. Brenhill Developments Ltd. (the “Developer”) proposed to rezone the property at
508 Helmcken from DD (Downtown), which provided a maximum Floor Space
Ratio (FSR) of 3.00, to District CD-1 thereby authorizing a maximum FSR of 17.4.
The rezoning would permit the construction of a 36-storey mixed-use building

including 454 Residential units, with a total floor area of 365,334 sq. ft..

. The proposed development at 508 Helmcken did not include any social housing
or other social purposes uses on the site. However, the City of Vancouver’s Notice
of Rezoning Application and Community Open House regarding 508 Helmcken
states:

“The applicant proposes to provide social housing at 1077-1099 Richards Street,
including replacement housing for Jubilee House residents currently located at 508
Helmcken Street, as a public benefit associated with this rezoning.”

10. 508 Helmcken and 1099 Richards are corner lots located directly across the

street from each another. Both properties are subject to the Downtown Official
Development Plan (DODP) and the Downtown South Guidelines (excluding
Granville Street).

11. Both properties are also located in the L1 area pursuant to the DODP. Section 3-

1(L) of the DODP provides that in areas denoted by the letter L1 and L2, which
includes the subject properties, the maximum density for all uses shall be floor
space ratio 3.00 except that:

¢ the maximum density for all uses for a site with social_housing shall be
floor space ratio 5.00 provided that social housing comprises two-thirds
of the floor space ratio;

e the maximum density for all uses on a corner site with a minimum
frontage of 175 feet and a minimum site area of 21,000 sq. ft. shall be
floor space ratio 5.00.



12. Section 3.13 of the DODP also provided:

“Development Permit Board, may for any development which includes low cost
housing, except within the areas denoted by the letters “K1", “K2” and “K3" on
Map 1, permit an increase in floor space ratio, subject to prior approval by City
Council and the securing of a Housing Agreement to ensure the inclusion of the
low cost housing.”

13. Approximately 135 people attended the Open House, including members of the
Petitioner. The majority of the 135 people spoke against the proposal. The
reasons for opposing the application included that proposed height and scale of
the building, the proposed density of the building and its impact on views and
livability generally. People were also concerned that insufficient information had
been made available to the public about the proposed social housing at 1077-
1099 Richards Street (“1099 Richards”). Some members of the public
commented that it was not possible to make a decision about the proposed
development at 508 Helmcken without knowing the details of the development
of 1099 Richards.

Degisi e tiie Uthian Desien Panel

14. On March 27, 2013 the Urban Design Panel (“UDP”) held a meeting to review the
proposal to construct the 36-storey building at a density of 17.4, a height of 320
feet and a 10,367 sq. ft. plate size at 508 Helmcken.

15. Section 7 of the Urban Design Panel By-law No. 4722 provides:

The duties of the Panel shall be to advise Council, the Director of Planning, or the
Development Permit Board from time to time on the Urban Design of any proposed
development or any revisions of any proposed development or any substantial
changes to any previously-approved development after a development permit has
been issued. In addition to the foregoing, the Panel may advise the City Council or
any of its Boards on any matter where urban design is involved.

16. Section 8 of the bylaw provides that for the purposes of the bylaw “urban
design” shall include the design and inter-relationship of all physical components
of the City.

17. The UDP was opposed to the proposed development by 7-0.

18.0n April 24, 2013 the UDP considered a revised proposal for 508 Helmcken. The
proposed density, floor plate size and impact on the park were almost identical
to the previous proposal. The developer proposed a density of 17.1 (FSR) and a
10,130 sq. ft. plate size. The proposed height remained the same at 320 ft..

19. Although the purpose of the UDP is to advise Council and the Director of
Planning on urban design issues, Brian Jackson, General Manager of Planning
and Development, spoke in support of the proposed development and urged the



UDP to support it based on the proposed social housing component at 1099
Richards.

20. Notwithstanding the very minor changes to the proposal, the Panel supported
the application 5-3. The rationale for the UDPs approval of 508 Helmcken,
despite it being out of context, was the benefit achieved by the social housing
units at 1099 Richards. The density and form of the proposed development at
1099 Richards were not considered or even mentioned by the UDP.

21.0n June 5, 2013 the UDP held a meeting regarding the proposed development of
a 13-storey residential building at the 1099 Property for 162 units of non-market
housing. The proposed density was 7.12 FSR. The Panel supported the
application 5-0.

22.0n June 11, 2013 Council referred the application to rezone 508 Helmcken to
i i in FSR from 3. : ivalent t ft.) to
public hearing. It is clear from the City Staff Report in support of the rezoning
that the development of 508 Helmcken was dependent on and inextricably
linked to the proposed social housing development at 1099 Richards. This is
acknowledged in the June 4, 2013 Staff Report which provides:

Report Summary

This report evaluates an application to rezone the site at 508 Helmcken Street from
DD (Downtown) District to CD-1 (Comprehensive Development) District, to allow a
36-storey building containing 448 residential units, of which 110 are proposed as
secured market rental, with retail use and private pre-school/kindergarten facility
at grade.

This proposal was put forward in response to Council objectives to find innovative
ways to facilitate the development of new social and affordable housing. The
applicant has proposed to build social housing on land it owns across the street at
1077-1099 Richards; in exchange, the applicant proposed to develop a mixed-use
residential building on the City-owned Helmcken Street site, including 110 secured
market rental units. A social housing development, Jubilee House, with 87 social
housing units, is currently located on the Helmcken Street Site.

()

If, after Public Hearing, Council approves this rezoning application, and subject to
approval of the social housing on the Richards Street Site through the Development
Permit Process, the social housing would be constructed on the Richards Street site
and occupied prior to any demolition of Jubilee House, allowing for the relocation
of the current Jubilee House residents in advance of construction proceeding at 508
Helmcken Street. (page 3)



23. The report also sets out the following background relating to the development:
3. Background

In 2011, Brenhill Developments Ltd. (Brenhill) approached the City with a land
exchange proposal that would involve the transfer of its ownership of 1077-1099
Richards Street to the City in exchange for the City owned lands at 508 Helmcken
Street, including the adjacent City lane. 508 Helmcken is currently occupied by
Jubilee House, a social housing building containing 87 units, which is leased to and
operated by a non-profit operator, 127 Society for Housing. Jubilee House was built
in 1985 and is in need of significant repairs.

In consideration of the City agreeing to the land exchange, Brenhill would be
responsible for all costs and risk of constructing, fitting out and delivering “turn-
key” to the City 162 new non-market housing units on the Richards site, to be
owned by the City and operated by 127 Society for Housing. These housing units
would include replacement units for the residents of the Jubilee Housing.
Development of the Helmcken site would not be started until after the Jubilee House
residents take occupancy of the new housing on Richards Street. The land exchange
is subject to the approval in principle of the rezoning of 508 Helmcken Street, at
Brenhill’s sole risk and expense. (pg. 5)

24. The report provides as follows under “strategic analysis™:
1. Proposal

“The application proposes a 36-storey mixed-use development that includes 338
residential market strata units and 110 secured market rental units. Uses at grade
include approximately 111 m2 (1,192 sq. ft.) of retail use along the Helmcken
Street frontage, townhouses along the Richards Street frontage, and a two-storey
511 m2 (5,505 sq. ft.) private pre-school/ kindergarten which faces onto Emery
Barnes Park. The school space is proposed for use by the Montessori School that is
currently located across the street in the building at 1077-1099 Richards Street.
The Community Amenity Contribution (CAC) resulting from the rezoning is
proposed to be allocated to the construction of the 162 social housing units at
1077-1099 Richards Street. Application for this social housing, under the site’s
existing zoning, is currently under review by the development permit process.”

26. The Draft Conditions of Approval for 508 Helmcken (Appendix B of the June 4,
2013 Staff Report) provides that prior to the enactment of the CD-1 By-law,
Brenhill Developments Ltd. must provide the City with “an in-kind CAC
consisting of a standalone building at 1077-1099 Richards Street, containing 162
units of social housing and total floor area of 8,358 m2 (89,965 sq. ft.), all to be



designed, constructed and finished by the applicant in turn-key condition;”

27. The Staff Report confirms that the 162 “social housing” units must be
constructed and transferred to the City in turn-key condition and that the

developer must receive final occupancy befere-prior to the enactment of the

zoning bylaw and before the Developer may commence construction at 508
Helmcken. (Staff Report pages 11-12)

28.0n or about June 25, 2013, the City of Vancouver mailed out to affected residents
a “Notice of Public Hearing” regarding 508 Helmcken. It provides that the public
hearing will be held on July 16, 2013. The reference map on the Notice, however,
showed the wrong property. A revised Notice was mailed out on or about June
27, 2013. This time the Notice omitted important information about how to
submit written comments. On or about July 12, 2013, shortly before the hearing,
the City mailed out an “*Addendum* Notice of Public Hearing”. The Addendum
states that the public hearing will be held on July 16t but that the period for
receiving written comments by the City was extended to July 22, 2013.

29. The public hearing relating to 508 Helmcken was held on July 16, 2013.
Members of the Petitioner attended the hearing. The majority of the speakers

were opposed to the proposed development, in particular the proposed increase
in density at 508 Helmcken.

30. Notwithstanding that the rezoning of 508 Helmcken was dependent upon the
redevelopment of 1099 Richards Street, the City of Vancouver treated the two
developments as separate and unrelated applications. This prevented the public
from understanding the effect and full impact of the proposed development of
508 Helmcken and 1099 Richards on the neighborhood.

31. There was no presentation or discussion by staff and/or council regarding the
proposed density or form of development at 1099 Richards at the July 16t public
hearing, even though its redevelopment was a precondition of the rezoning of
508 Helmcken.

32. The City did not make available to the public any documents relating to the
proposed development of 1099 Richards even though the Developer had, at the
time of the public hearing, already submitted a completed Development Permit
application for 1099 Richards (DE416775) and had received the support of the
UDP to build a 13-storey social housing building at an FSR of 7.14. While the
minutes of the UDP meetings regarding 508 Helmcken were made available to
the public, the minutes of the UDP’s decision regarding 1099 Richards were not.




Council’s decision with respect to the Brenhill Report (“April 9, 2013
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Citv Council (after a public hearing to consider the said rezoning) with respect
to the construction of a new development by Brenhill on the City Exchange
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39. These Undisclosed Documents were not mentioned, referred to or otherwise
disclosed in the Staff Report or at the Dubllc hearing. Members of the petitioner
naw f i D ilin t
May 2014 and did not obtain copies until in or about June 2014, after the filing of
he Petiti

40. However while members of the Petltloner did not have access to the Undlsclosed

and executlou of the Develonment Agreement Wthh lncluded detalled nlans for

the proposed 1099 Richards development. These plans were not available at the
41. In addition, when members of the public who were opposed to the application

tried to speak to or ask questions about the proposed development of 1099

Richards, staff and /or Council advised that 1099 Richards was not before Council

at the public hearing and therefore they did not have the details of that
development.

42. By separating the two developments and withholding documents relating to the
development of 1099 Richards and 508 Helmcken, members of the Petitioner
and the pubhc generally mm_dmd_clm_qmm_y_m_ma_e_s_bmm_s

ubmlssmnsfrom the public contrary to the Cltv s Pr ocedure Bvlaw No 9756

Wthh provides that “Public comments recezved by the City Clerk later than fifteen
ker. ill i il”,
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44, 0n July 23, 2013 Council considered the rezoning application. The minutes state
“At the Public Hearing on Tuesday July 16, 2013 Vancouver City Council concluded
hearing from speakers on the rezoning application for 508 Helmcken, and referred
discussion and decision to the Regular Council meeting on Tuesday, July 23, 2013,
as unfinished business”. The minutes also confirmed that after concluding the
public hearing on July 16, 2013 it received additional correspondence until 5 pm
on July 22, 2013.

45. At the July 23, 2013 regular council meeting, Brian Jackson, General Manager of
Planning and Development, provided information to Council in response to their
requests for information at the public hearing and responded to questions. In
O ——— b ; ; o
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46. In addition, staff and/or Council did not consider or address the proposed
density or form of development for 1099 Richards. More specifically, Council did
not approve an increase in density to 7.04 FSR for 1099 Richards.



47. Council voted in favour of approving “in principle” the rezoning of 508
Helmcken to permit a density of 17.19, subject to conditions. The Developer,
must, among other things, provide an in-kind Community Amenity Contribution
consisting of a stand-alone building at 1099 Richards for social housing with a
total floor area of 8, 358 m2, prior to the enactment of the CD-1 Bylaw. Condition
(a)-18 provides:

/ B EN. NT
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Community Amenity Contribution (CAC)
18 Prior to enactment, provide the City:

(d) an in-kind CAC consisting of a standalone building at 1077-1099
Richards Street, containing 162 units of social housing and a
total floor area of 8, 358 m2(89, 965 sq. ft.), all to be designed,
constructed and finished by the applicant in turn-key condition;
and

(e) a $1,000,000 cash contribution, to be allocated to the Affordable
Housing Fund, to be used to fund the project management and
related legal, tenant relocation, and administrative expenses
associated with the development of the site at 1077-1099
Richards Street,

48. 1 iti ncil’




49. Later in the July 23, 2013 hearing, by separate motion, Council voted to stop-up
and convey to the Developer a portion of a City lane to be consolidated with 508
Helmcken and convey the City Lanes to “Brenhill subject to the Land Exchange
Contract between the City and Brenhill dated January 28, 2013, and the approval
in principle by Council after Public Hearing of the CD-1 Rezoning-508 Helmcken
Street”.

50. The June 19, 2013 Staff Report regarding the Closure and Sale of Lanes states
that on October 31, 2012 Council authorized the Director of Real Estate Services
to negotiate the sale of the city owned property at 508 Helmcken and the City
Lanes, and the acquisition by the City of 1077-1099 Richards for redevelopment
as an affordable housing site. The Report also states:

“Council also recommended that the closure and sale of the City Lane be subject to
the approval in principle by Council of the Rezoning after the public hearing and
approval by Council to stop-up, close and convey the City Lane to Brenhill.

In accordance with the above on January 28, 2013 the City entered into a contract
with Brenhill (the “Land Exchange Contract”). The Land Exchange Contract
contains a provision that on or before July 29, 2013, the City will have received City
Council approval with respect to: (1) the closure and stop-up of the City Lanes; and
(ii) the conveyance of the City Lanes to Brenhill.”

51. Although Council considered the Land Exchange Contract at the July 23,2013
Council meeting by separate motion unrelated to the decision to approve “in

principle” the rezoning of 508 Helmcken, the City did not disclose the details of
the January 28, 2013 Land Exchange Contract relating to the rezoning of 508

Helmcken and the redevelopment of 1099 Richards “as an affordable housing
site” at the public hearing.
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52. Following the rezoning, in principle, of 508 Helmcken, on August 12,2013 the
Development Permit Board considered the developer’s application for a
development permit relating to 1099 Richards. The development permit
requested an increase in FSR from 5.0 to 7.04 for “social housing”.

53. At that time, section 3.13 of the Downtown Official Development Plan Bylaw
provided that “the Development Permit Board, may for any development which
includes low cost housing, except within the areas denoted by the letters “K1",
“K2” and “K3” on Map 1, permit an increase in floor space ratio, subject to prior
approval by City Council and the securing of a Housing Agreement to ensure the
inclusion of the low cost housing.

54. The Development Staff Committee Report dated July 31, 2013 for the
Development Permit Board provides:

EXECUTIVE SUMMARY

e Proposal: to develop the site with a 13-storey multiple dwelling building with
two and a half levels of underground parking accessed from the lane. The
building will contain 162 social housing units, a portion of which will meet the
definition of low cost housing (as defined in the Downtown Official
Development Plan).

55. In the Report, the Development Permit Staff Committee recommended the
approval of the DP subject to 4 conditions: 1) that the design meet the minimum
size of dwelling units; 2) provision of a draft Operational Management Plan; 3)a
lease registered on title restricting the use to social housing units, a portion of
which meets low cost housing; and 4) design development to provide a minimum
of 5.7 cubic metres of separate storage.

56. The Report further states that “Council approved the construction of 162 units and
a total built floor space of 8, 358 sq. m (89, 965 sq. ft.) at 1099 Richards as an in-
kind Community Amenity Contribution for the rezoning of 508 Helmcken on July
23,2013" (pg. 8).

57. At the August 12, 2013 DPB City Staff repeatedly advised the advisory panel and
DPB that the Council had granted its approval for the increased density in
connection with the rezoning of 508 Helmcken. In response, members of the
public, including members of the Petitioner, repeatedly advised the Board that
the density and form of development for 1099 Richards were not part of the
rezoning of 508 Helmcken.

58. Ms. Maust, a member of the advisory panel, asked for clarification about
Council’s approval of the increased density and “the relationship between the
two buildings”. City Staff expressly advised the Board that Council had looked at
the massing and form of development and had approved the increase in density

~
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for 1099 Richards at the time of the rezoning of 508 Helmcken. A transcript of
the meeting provides:

Moderator: To clarify that last point, even though the rezoning was for the other
site, the form of development for this site was shown at the time?

Staff: Correct
Moderator: So council would have understood what that condition looked like?

Staff: Yes, they knew what they were approving, or the density that they were
approving.

59. Based on the assurances of Staff that Council had approved the form and density
of the building at 1099 Richards as part of the rezoning of 508 Helmcken, the
Advisory Board supported the application. The Board, which included Brian
Jackson, then approved Development Application No. DE416775 and
unconditionally increased the permitted FSR for 1099 Richards to 7.04.

60. Mr. Jackson did not advise the advisory panel or the other Board members that
the two developments had been considered separately and that the form and
density of 1099 Richards Street were not part of the rezoning of 508 Helmcken.

ad i : “council’ i i i ver

61.0n August 14, 2013 Peter Ostafichuk emailed Barbara Sage, Assistant to
Councillors, asking for information regarding the rezoning of 508 Helmcken, in
particular whether Council had in fact approved the increase in density for 1099
Richards at the July 23, 2013 Council meeting as claimed by City Staff at the DPB

meetmg on August 12 20 13 lfhe email also [eggesged mfgrma; ion abgu; what

. By emall dated August 21 20 14 Ms Sage advnsed

“Planning have clarified the information:

The increased FSR for 1099 Richards was not granted as part of the rezoning of
508 Helmcken. There are two separate addresses (508 Helmcken and 1099
Richards) and each must go through a separate approval process. The approval of
one is not linked to the other.”

62.Notwithstanding the City’s admission that the increased FSR for 1099 Richards
was not granted as part of the rezoning of 508 Helmcken and that staff’s advice to
the DPB was wr ong, the matter was not refel red back to the DPB a]_d_,/_O_C_Q_un_CLl

63. on November 1, 2013 the General Manager of Planning and Development
Services prepared a Policy Report to Council regarding the “West End
Community Plan.” His Report recommends, among other things:

16



E) THAT the General Manager of Planning and Development Services be
instructed to make application to amend the Downtown Official Development
Plan, in Area E (Robson Village) to delete residential as a permitted use and
increase the permitted FSR for commercial from 1.0 to 3.0, generally in
accordance with Appendix E.

AND FURTHER THAT the application and By-laws be referred to public
hearing.

64. Although not mentioned in the recommendation or report generally, Appendix E
actually proposed text amendments to section 3.13 of the DODP, which at that
time authorized the DPB to grant an increase in FSR only for “low cost housing”
and only if it has Council’s “prior approval”. The proposed amendments included
striking out the words “floor space ratio” and substituting “floor area” and to
strike out the words “prior approval by City Council and”. It also proposed to
amend the subsection to include the words “or social housing” after the words
“low cost housing”.

65. A public hearing regarding various proposed amendments relating to the West
End Community Plan was held on January 23, 2014. At the hearing Council
approved the application to amend the DODP, “in Area E (Robson Village), to
delete residential as a permitted use and increase the permitted FSR for
commercial from 1.0 to 3.0, generally in accordance with Appendix E of the
Policy Report dated November 1, 2013, entitled “West End Community Plan”;"

66. Members of the Petitioner did not attend the public hearing because the staff
report and related documents indicated that the amendments related to the West
End Community Plan and that the proposed amendments to the DODP related to
area E (Robson Village), not section 3.13.

67. 0n February 4, 2014, Council enacted By-law No. 10865, a bylaw to amend the
DODP regarding the West End Community Plan and Social Housing. However, in
adopting Bylaw No. 10865 Council not only deleted residential as a permitted
used in Area E and increased the permitted FSR for commercial uses, it also
amended section 3.13 of the DODP to strike out the words “floor space ratio” and
substitute “floor area” and to strike out the words “prior approval by City Council
and”. It was also amended to include the words “or social housing” after the
words “low cost housing”.

68. On February 18, 2014 Council was set to consider the “Housing Agreement and
Endorsement of Development Permit Board's Conditional Approval of Floor Space
Ratio for 1099 Richard Street”. As a result of members of the public, including
members of the Petitioner, wanting to speak at the hearing, the matter was

17



referred to the Standing Committee on Planning, Transportation and
Environment meeting to be held on February 19, 2014.

69. Staff’s February 6, 2014 Administrative Report reiterates that one of the
conditions of approval in principle of the rezoning was a requirement for the
applicant to build a stand-alone 162 unit “social housing” building at 1099
Richards Street. The report further recommends: “THAT Council endorse the
Development Permit Board'’s conditional approval of an increase in floor space
ratio (FSR) to 7.04 FSR for the development at 1099 Richards Street (DE416775)
containing low cost housing, which was duly considered under section 3.13 of the
Downtown District Official Community Development Plan.”

70. Contrary to the statements made in the February 6, 2014 Staff Report, the DPB’s
August 12, 2013 approval of the increased FSR was not subject to Council’s
approval or otherwise “conditional”. To the contrary, based on staff’s assurances
at the August 12, 2013 Board meeting that Council had appreved-the given prior
approval of the form and density of the development in conjunction with the
rezoning of 508 Helmcken, the Board unconditionally approved the increased
FSR.

71. Members of the Petitioner attended the February 19 meeting hearing. At the
February-19,-2014 meeting a motion was carried to endorse the DPB’s

“conditional approval” of the FSR. A motion to refer the matter to the next
standing Committee on April 2, 2014 to “allow time to review video of the Public

Hearing on July 16, 2013 for 508 Helmcken” to determine whether Council had
considered or approved the density of 1099 Richards was defeated.

72. Notwithstanding that the Developer was required to build the social housing
development at 1099 Richards as a precondition to enacting the zoning bylaw, on
March 11, 2014 Council enacted Bylaw No. 10870, rezoning 508 Helmcken Street
from DD to CD-1(562). City Staff’s explanation to Council for the enactment of
the bylaw provides:

After the public hearing on July 23, 2013, Council resolved to amend the Zoning and
Development By-law to create a CD-1 Bylaw for 508 Helmcken Street. The Director
of Planning has advised that all prior to conditions have been met, and enactment
of the attached By-law will implement Council’s resolution. Council should only
enact this By-law if it first enacts the Housing Agreement By-law pertaining to this
address.

Director of Legal Services
March 11, 2014
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80. By letters dated June 6, 2014 and June 26, 2014 the City disclosed for the first
time the Undisclosed Documents.

O D0

PART 3: LEGAL BASIS

1. This is an application for Judicial Review of Council’s March 11, 2014 decision to
enact Bylaw No. 10870, a bylaw rezoning 508 Helmcken Street from DD to CD-1
(562). The Petitioner also seeks judicial review of the Development Permit
Board’s August 12, 2013 decision to increase the FSR for 1099 Richards and
Council’s February 19, 2014 decision “endorsing” the Development Permit
Board'’s decision. Lastly, the Petitioner’s seek judicial review of the Council’s
February 4, 2014 decision to enact By-law No. 10865, a bylaw that amends
section 3.13 of the DODP.

2. S.2 of the Judicial Review Procedure Act (“|RPA") provides:

Application for judicial review

2 (1) An application for judicial review must be brought by way of a
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petition proceeding.

(2) On an application for judicial review, the court may grant any
relief that the applicant would be entitled to in any one or more of the
proceedings for:

(a) reliefin the nature of mandamus, prohibition or certiorari;

(b) a declaration or injunction, or both, in relation to the
exercise, refusal to exercise, or proposed or purported exercise, of
a statutory power.

3. In addition, s. 524 of the Vancouver Charter provides:

lllegal by-law or resolution may be quashed

524. On the application of an elector or a person interested in the by-law or
resolution, a Judge may declare the by-law or resolution void in whole
or in part for illegality.

4. Section 11 of the Judicial Review Procedure Act provides:
No time limit for applications

11 An application for judicial review is not barred by passage of time
unless

(a) an enactment otherwise provides, and

(b) the court considers that substantial prejudice or hardship will result to
any other person affected by reason of delay.

Standing

5. CANY has standing to bring this Petition pursuant to s. 524 of the Vancouver
Charter and/or the JRPA as a person interested in the proposed rezoning bylaw
and applicable development permits. The test to determine whether a person
WWMMMM&M&@HM

6. The Petitioner consists of residents and electors of the City of Vancouver, who
live in New Yaletown. Accordingly, Council’s decision to approve the rezoning of
508 Helmcken Street and to increase the density at 1099 Richards Street directly
affects CANY and its members.

Saanich Inlet Preservation Society v. Cowichan Valley (Regional District),
[1983] 4 WW.R. 673 (B.C.C.A) paras. 15 and 25

Abbotsford Families United v. Abbotsford (City), 2009 BCSC 463
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7. CANY also claims standing based on the effect on the public interest of the
misuse of municipal powers.

Lambert v. Resort Municipality of Whistler 2004 B.C.S.C. 342 March 15, 2004,
Vancouver Registry L032807 pars. 18 - 20

Limitati iod

8. Applications brought pursuant to the Judicial Review Procedure Act are not
M B 3 1§ i 3 r ” i r «

discretion to de he requested relief if the Co onsiders that substantial

prejudice or hardship to any other person will occur as a rgs Q dely.
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The July 16, 2013 Public Hearing

a. Failure to disclose documents prior to the public hearing

15. Section 566 of the Vancouver Charter requires the City of Vancouver to hold a
public hearing before adopting a zoning bylaw. The purpose of the public hearing
is to allow the public to make representations respecting matters contained in
the proposed bylaws. A reasonable opportunity to be heard “in matters
contained in the proposed bylaws” must be afforded to every person who “deem
themselves affected by the proposed bylaw”.

Kuci It (Distri 1
17. The purpose of a public hearing on land use and zoning bylaws serves at least
two important purposes: 1) it provides an opportunity to those affected by a
decision to make their views known and 2) gives the decision maker the benefit

of public examination and discussion of the issues surrounding the adoption or
rejection of a bylaw.

Pitt Polder Preservation Society v. Pitt Meadows (District), 2000 BCCA 415,
77 BCLR (3d) 54, 12 MPLR (3d) 1, 189 DLR (4'") 299

Loucks v. Abbotsford (City) and 90617 BC Ltd. 2006 BCSC 1959

18. In order for the public to make meaningful representations to Council, the City is
required to disclose all relevant documents pertinent to matters contained in the
Bylaw that were considered by Council and which materially add to the public’s
understanding of the issues considered by Council. Anything less than full and
frank disclosure of relevant information restricts the scope of analysis and the
consequent representation a person might otherwise make to council.

Surfside R.V. Resort Ltd. v. Parksville (City) 1993 CarswellBC 715 15 M.PL.R. (2d) 296
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Surfside R.V. Resort Ltd. v. Parksville (City). supra.

20. Although the rezoning of 508 Helmcken Street was inextricably linked to the
redevelopment of 1099 Richards Street, the City separated the two proposals
thereby preventing the public from understanding the full effect of the proposal
and making representations to Council about their combined impact.

21. Members of the public, including members of the Petitioner, gererally-were
denied a reasonable opportunity to be heard. Members of the public cannot
make informed submissions to Council unless all relevant information and
documents are made avallable prior to the hearmg The City failed to dlsclose

ment il ritical

unﬂgnsxandmg_tbg_pmp_qae_d_d_em_qpmmﬁm_umgg 1) documents and
information regarding the proposal at 1099 Richards Street;-and-2) The

Undlsclosed Documents dwéeta#&ef—&ee&&aet—between—th&&%%d—ehe

22. f documents that should hav n

ky Point_Metalcr:

24. Bylaw No. 10870, a bylaw rezoning 508 Helmcken Street from DD to CD-1 (562),
adopted by Council on March 11, 2014 must be set aside.

Loucks v. Abbotsford (City) and 90617 BC Ltd. 2006 BCSC 1959

b. Council received additional correspondence after the close of the public
hearing

25. After a public hearing, Council may receive information and advice from
municipal staff or experts retained by Council to advise it regarding matters



raised at the public hearing. It may not, however, receive new information or
additional correspondence from proponents or opponents of the proposed
bylaw.

Hubbard v. West Vancouver (District), 2005 BCCA 633
Cameron v. District of Sechelt, 2009 BCSC 1637

26. After the close the public hearing on July 16, 2013, up until July 22, 2013, City
Council received additional correspondence relating to the rezoning of 508
Helmcken. It accepted letters and emails in support and in opposition as well as
letters and emails relating to “other matters”.

27.The public must be afforded the opportunity to comment on all information and

submissions made to Council. By receiving additional submissions after the close
of the public hearing, the public was denied the opportunity to do so.

28. The receipt of additional correspondence after the close of the public hearing is
contrary to section 566 of the Vancouver Charter and constitutes a breach of the

duty of procedural fairness. Itis also contrary to the City’s Procedure Bylaw,
Bylaw No. 9756, which provides:

Deadline for publi

8.10 lic comments receive ity Cler rthan n minute r
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Qur municipal councils are just as truly legislative bodies within the
3 DERETTI i3 {ature:
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by ot ith a thi arty to the status quo. (Capital (Regiona

District) v. Saanich (District) (1980), 115 D.L.R. (3d) 596 (B.C.S.C.), at p.

(b) for disposing of any real or personal property of the city by sale,
i int ini f nci )
: v B hé B4 — | it
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P CITIRCINC AR 8

% d Dviady
rezoning 508 Helmcken Street to CD-1 (562) is contrary to and at variance

with the Downtown Official Development Plan and applicable guidelines.

cl

I ‘e nronaced-de an to-rezone 508
A
=

42. Section 562 of the Vancouver Charter provides:

Council powers respecting official development plan

562. (1) The Council may, by by-law,

(a) adopt as the official development plan, or as a part of the official
development plan, any development plan prepared under section 561,
or

(b) revise or amend the official development plan or any part of the
official development plan.

43. Section 563 of the Vancouver Charter provides:

563. (1) The adoption by Council of a development plan shall not commit the
Council to undertake any of the developments shown on the plan.

(2) The Council shall not authorize, permit, or undertake any development
contrary to or at variance with the official development plan.

(3) It shall be unlawful for any person to commence or undertake any
development contrary to or at variance with the official development plan.

45. Council’s decision to rezone 508 Helmcken to permit a maximum FSR of 17.19
and maximum building height of 320 ft. is contrary to and at variance with the
DODP which limits the maximum FSR to 3.0 and the maximum height to 70 ft.

Decision of the Development Permit Board made August 12,2013
46. Section 3.13 of the DODP, as it existed on August 12, 2013, provided that:
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“the Development Permit Board, may for any development which includes low
cost housing, except within the areas denoted by the letters “K1”, “K2" and “K3”
on Map 1, permit an increase in floor space ratio, subject to prior approval by City
Council and the securing of a Housing Agreement to ensure the inclusion of the
low cost housing.

47.The DPB did not have the jurisdiction to permit an increase in FSR beyond 5.0
since the development at 1099 Richards is for “social housing”, not “low cost
housing”.

48. In addition, section 3(L) of the DOPD limits the maximum permitted density for
all uses on corner lots to FSR 5.0.

49, In the alternative, the DPB did not have the jurisdiction to increase the permitted
FSR for the development at 1099 Richards to 7.04 without the prior approval of
the City Council.

50. The Board’s decision to approve the increased FSR was based on Staff’s repeated
assurances that Council had approved the specific form of development and
density for 1099 Richards in connection with the rezoning of 508 Helmcken.
However, contrary to staff’s comments at the DPB meeting, Council’s prior
approval had not been granted.

51. The DPB did not have the jurisdiction to allow the increase in FSR without
Council’s prior approval.

52. Neither Council’s decision to amend the DODP on February 4, 2014 or the City’s
attempt to rename the DPB’s decision a “conditional approval” renders the DPB’s
decision valid. The Board’s decision must be set aside.

Council’s decision made on February 19, 2014 endorsing the Development
Permit Board’s “conditional approval” of an increase in FSR to 7.04

53. Contrary to the statements made in the February 6, 2014 Staff Report, the
Development Permit Board’s decision was not a “conditional approval” of an
increase in FSR. The Board unconditionally approved the increase in FSR based
on Staff’s assurances that Council had granted its approval in connection with
the rezoning of 508 Helmcken.

54. Council cannot retroactively make lawful the DPB’s decision by simply renaming
it a “conditional approval” and then endorsing it. The DPB would not have and
could not have approved the DP had Staff not advised the Board that Council had
already given its approval for the increased FSR in connection with the rezoning
of 508 Helmcken.

55. Council’s February 19, 2014 decision is based on misinformation about the
Development Permit Board’s August 12, 2013 decision and must be set aside.
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Amendments to section 3.13 of the DODP - By-law No. 10865, a Bylaw to
amend Downtown Official Development Plan Bylaw No. 4912

56. The City of Vancouver failed to provide notice of the proposed amendments to
section 3.13 of the DODP. The City did not disclose that the proposed
amendments to the West End Community Plan also included amendments to
section 3.13.

57.The City’s failure to provide any notice of the amendments to 3.13 of the DODP
or to mention the proposed amendments to section 3.13 in the November 1,
2013 Staff Report, resulted in members of the public, including members of the
Petitioner, being misled into believing that they were not affected by the
proposed amendments.

58. As a result, members of the petitioner did not attend the public hearing on
January 23, 2014 and were denied the opportunity to be heard, contrary to
section 566 of the Vancouver Charter.

MATERIAL TO BE RELIED ON:
(a) The Vancouver Charter, S.B.C. 1953, ¢. 55;
(b) The Local Government Act, R.S.B.C. 1996, c. 323;
(c) The Judicial Review Procedure Act, R.S.B.C. 1996, c. 241;
(d) Rules 2(1)-(2), 14-1, and 21-3(1) of the Supreme Court Civil Rules;

(e) The inherent jurisdiction of the court.

AFFIDAVITS IN SUPPORT:

1. Affidavit of Jon Green, sworn May 2, 2014

2. Affidavit of Kerry Corlett, sworn May 2, 2014;

3. Affidavit of Peter Ostafichuk sworn May 6, 2014;
4. Affidavit #2 of Jon Green, sworn July 2, 2014;

5. idavi

f 'y Corl n July 2

The petitioner estimates that the hearing of the petition will take 3 days.

Dated at Vancouver, British Columbia July 2, 2014

Signature of
[ ] petitioner [X] lawyer for petitioner(s)
Nathalie Baker



To be completed by the court only:

Order made

[]in the terms requested in paragraphs ... of Part 1 of this petition
[ ] with the following variations and additional terms:

.................................................................................................................................

.............................................

....................................................

Signature of [ ] Judge [ ]
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